STATE OF NEW YORK
SUPREME COURT COUNTY OF ALBANY

PEOPLE OF THE STATE OF NEW YORK by
ANDREW M. CUOMO, Attorney General of
the State of New York,

Petitioner,
-against- DECISION and ORDER
INDEX NO. 3778-07
RJI NO. 01-07-089339
DELL, INC. and DELL FINANCIAL SERVICES, L.P.,

Respondents.

Supreme Court Albany County All Purpose Term, February 27, 2008
APPEARANCES:

Andrew M. Cuomo, Esq.

Attorney General of the State of New York Alban

(Amy Schallop, Esq. AAG) Documen, NCug)ténty Clerk
Attorney for the Petitioner Revd 05/28/200395 . (1) g12 9952:”9
The Capitol e
Albang, New York 12224 Iy

Kelley Drye & Warren LLP

(Steven P. Caley, David Zalman and Lewis Rose, Esgs.)
Attorneys for Respondent Dell, Inc.

101 Park Avenue

New York, New York 10178

and

‘Washington Harbour, Suite 400

3050 K Street, NW

Washington, DC 20007

Featherstonhaugh, Wiley & Clyne LLP

(James D. Featherstonhaugh and Randall J. Ezick, Esqs.)
Co-Counsel for Respondent Dell, Inc.

99 Pine Street

Albany, New York 12207



Reed Smith, LLP

(Robert Miller, Mark Melodia and Andrew B. Messite, Esgs.)
Attorneys for Respondent Dell Financial Services L.P.
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TERESL J.:

Petitioner commenced the instant special proceeding alleging that respondents have
repeatedly engaged in fraudulent, deceptive and illegal business practices in violation of Executive
Law § 63 (12) and General Business Law article 22-A and seeking injunctive relief, restitution,
penalties, disgorgement of excess profits, an accounting to identify consumers entitled to restitution
and an award of costs and disbursements. The proceeding involves the practices engaged in by
respondents in the sale, financing and warranty servicing of computers and related electronic
equipment. Respondents have each separately cross-moved for an order dismissing the proceeding.
The proceeding was initially removed to Federal Court and thereafter was remanded back to
Supreme Court.

A special proceeding brought pursuant to either Executive Law § 63 (12) or General Business
Law article 22-A is the functional equivalent of a motion for summary judgment in an action with
the same procedural standards applicable (see Matter of People v Applied Card Sys., Inc., 27 AD3d
104, 106, [3d Dept 2005]; see also Matter of Port of N. Y. Auth. [62 Cortlandt St. Realty Co.], 18
NY2d 250,255 [1966]; National Enters, Inc. v Clermont Farm Corp., 46 AD3d 1180, 1183 [3d Dept
2007]). “[T]he proponent of a summary judgment motion must make a prima facie showing of
entitlement to judgment as a matter of law, tendering sufficient evidence to demonstrate the absence

of any material issues of fact” (Alvarez v Prospect Hosp., 68 NY2d 320, 324 [1986]; see also Bush

v St. Clare's Hosp., 82 NY2d 738, 739 [1993]). The petition and cross-motions to dismiss must be
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